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HOSTILE WORK ENVIRONMENT 

It’s not what you may think. 

 

The purpose of this paper is to discuss what I feel is a misunderstood area of 

employment law and one that has led to unnecessary confusion and anxiety 

for supervisors and managers.  A supervisor is trained to pay close attention 

when employees raise certain words or phrases in a conversation or a 

complaint.   

 

You know that when an employee indicates that he or she had been treated 

differently based upon a protected category that is something that cannot be 

ignored.  You know that when an employee complains that on the job 

someone is making sexual advances toward them, telling sexual jokes, or 

belittling them based on their gender, we have a problem.  They may not be 

happening for the reasons cited but those allegations are clearly Title VII 

protected and require prompt, remedial and effective action. 

 

What about a complaint of a hostile work environment?  “Hostile work 

environment” is a term straight out of Title VII.  Any employee who reads the 

paper or watches television knows the phrase and knows that it is something 

that they can use against an employer.  What many do not know is that there 

are specific elements that must be met before an illegal hostile work 

environment is created.  This paper is intended to: 

 

 inform supervisors of the elements of a hostile work environment 

claim; 

 inform supervisors of what types of allegations fail to meet those 

elements; 

 provide strategies for dealing with both employees with both types of 

claims; and  

 relieve some of the anxiety created when an employee raises this claim. 

 

Many employees who are unhappy with their supervisor, their job, or life in 

general, claim that they have been subject to a hostile work environment.  The 

term “hostile work environment” means different things to different people 

but it immediately sets off alarms with supervisors and human resources 

personnel.  That is because one use of this term is a discriminatory 

environment that is making an individual‟s job difficult or impossible to 



perform and such an environment is a violation of Title VII.  This complaint 

must be acted upon immediately and corrected if it is occurring.  The key to 

the legal definition is the presence of discrimination. 

 

The other, more common use of the term “hostile work environment” 

describes a workplace where the employee feels overworked, overpaid, over-

supervised, or where the employee just doesn‟t like his job, supervisor, 

and/or coworkers.  A supervisor who instructs an employee, even loudly, 

sarcastically, and repeatedly, about performance problems is not illegal 

harassment if it is not tied to a protected class.  Requiring an employee to do 

his job, follow policy and procedures, and maintain high standards, is not 

illegal harassment.  Supervisors can supervise and employees may not like it 

but that activity is not illegal harassment. 

 

What is illegal harassment? 

 

To state a hostile work environment claim under Title VII, a plaintiff must 

prove that: (1) he belongs to a protected group; (2) he was subjected to 

unwelcome harassment; (3) the harassment was based on his membership 

in the protected group; (4) the harassment affected a term, condition, or 

privilege of employment; and (5) the employer knew or should have known of 

the harassment and failed to take prompt remedial action.  Ramsey v. 

Henderson, 286 F.3d 264, 268 (5th Cir. 2002).  To affect a “term, condition, 

or privilege of employment,” the harassment must be “sufficiently severe or 

pervasive to alter the conditions of the victim‟s employment and create an 

abusive working environment.”  Hernandez v. Yellow Transp., 670 F.3d 644, 

651 (5th Cir. 2012). 

 

In making this determination, the court considers all of the circumstances, 

including “the frequency of the discriminatory conduct; its severity; whether it 

is physically threatening or humiliating, or a mere offensive utterance; and 

whether it unreasonably interferes with an employee‟s work performance.”  

Id.  The Supreme Court has “made it clear that conduct must be extreme to 

amount to a change in the terms and conditions of employment.”  Faragher v. 

City of Boca Raton, 524 U.S. 775, 788, 118 S.Ct. 2275, 2284 (1998). 

 

Calling a female co-worker “dingy,” “princess,” and “blonde” are not 

“sufficiently severe or pervasive to alter the conditions of employment and 

create an abusive working environment.”  Ramsey, 286 F.3d at 268. 

https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2034756468&serialnum=2002179958&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=DA58AFE7&referenceposition=268&rs=WLW14.10
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https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000780&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2034919845&serialnum=1998132969&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=D785B918&referenceposition=788&rs=WLW14.10


 

Title VII is not a “general civility code,” and “simple teasing, offhand 

comments, and isolated incidents (unless extremely serious) will not amount 

to discriminatory changes in the „terms and conditions of employment.‟”  

Faragher, 524 U.S. at 788, 118 S.Ct. at 2283 (1998).  For sexual harassment 

to be actionable, it must be sufficiently severe or pervasive “to alter the 

conditions [of the victim‟s] employment and create an abusive working 

environment.‟”  Shepherd v. Comptroller of Pub. Accounts of State of Texas, 

168 F.3d 871, 874 (5th Cir. 1999).  A few scattered comments that may be 

interpreted as being of a sexual nature, simple teasing, offhand comments, 

and isolated incidents, however, do not amount to pervasive harassment 

capable of changing the terms and conditions of employment.  Id.  Title VII 

was only meant to bar conduct that is so severe and pervasive that it destroys 

a protected classmember‟s opportunity to succeed in the workplace. 

 

Examples in Case Law 

 

Walker v. Thompson, 214 F.3d 615, 619–22 (5th Cir. 2000) held that a 

hostile work environment claim survived summary judgment where evidence 

demonstrated years of inflammatory racial epithets, including the “N-word” 

and “little black monkey.” 

 

Daniels v. Essex Group, Inc., 937 F.2d 1264, 1266 (7th Cir. 1991) held that 

the plaintiff survived summary judgment where the plaintiff was subjected to 

“racial (N-word) jokes” for a ten-year period and the plaintiff‟s workstation 

was adorned with “a human-sized dummy with a black head.” 

 

Turner v. Baylor Richardson Med. Ctr., 476 F.3d 337, 348 (5th Cir. 2007) 

found that the evidence was insufficient to establish a hostile work 

environment claim where a supervisor‟s comments about inner-city “ghetto 

children” ceased upon plaintiff‟s request, and the supervisor‟s other arguably 

racially offensive comments were “isolated incidents.” 

 

Stone v. Louisiana Dep’t of Revenue, 996 F.Supp.2d 490 (La. 2014). 

Accusing employee of losing an audit document, which had the effect of 

slowing her transfer and reducing her telecommuting privileges, assigning her 

more “desk audits,” incorrectly calling her performance into question, and 

improperly delayed approval of her audit hours, which impacted her year-end 

production numbers.  They also reduced her telecommuting days from three 

https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000780&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2034756468&serialnum=1998132969&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=DA58AFE7&referenceposition=788&rs=WLW14.10
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033859879&serialnum=1999067454&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=25973D08&referenceposition=874&rs=WLW14.10
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2033859879&serialnum=1999067454&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=25973D08&referenceposition=874&rs=WLW14.10
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https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=0000506&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2034756468&serialnum=2011220058&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=S&pbc=DA58AFE7&referenceposition=348&rs=WLW14.10


days per week to one day per week and a supervisor searched for missing 

document in her office without her permission. Finally, she alleges that the 

Department‟s request that she obtain a doctor‟s note constituted harassment.  

The Court found this insufficient to properly state a claim for harassment 

under the circumstances of the case.   

 

Supervisors 

 

If the supervisor‟s harassment culminates in a tangible employment action, 

the employer is strictly liable.  But if no tangible employment action is taken, 

the employer may escape liability by establishing, as an affirmative defense, 

that (1) the employer exercised reasonable care to prevent and correct any 

harassing behavior and (2) that the plaintiff unreasonably failed to take 

advantage of the preventive or corrective opportunities that the employer 

provided.   Vance v. Ball State Univ., --- U.S. ---, 133 S.Ct. 2434, 2439, 186 

L.Ed.2d 565 (2013). 

 

“[A]n employee is a „supervisor‟ for purposes of vicarious liability under 

Title VII if he or she is empowered by the employer to take tangible 

employment actions against the victim. . . .”  Id. at 2439.  A tangible 

employment action is defined as “a significant change in employment status, 

such as hiring, firing, failing to promote, reassignment with significantly 

different responsibilities, or a decision causing a significant change in 

benefits. . . .”  Id. at 2442 (quoting Burlington Indus., Inc. v. Ellerth, 524 

U.S. 742, 761, 118 S.Ct. 2257 (1998)).  If supervisors were not the harassers, 

the Courts look for evidence that a supervisor knew or should have known of 

the harassment yet failed to address it promptly. Hernandez v. Yellow 

Transp., 670 F.3d 644, 654. 

 

Where an employee‟s allegation is against a supervisor, as here, the employee 

must prove four elements to prevail on a hostile working environment claim: 

“(1) that the employee belongs to a protected class; (2) that the employee was 

subject to unwelcome sexual harassment; (3) that the harassment was based 

on sex; and (4) that the harassment affected a „term, condition, or privilege‟ 

of employment.”  Lauderdale v. Texas Dep’t of Criminal Justice, 

Institutional Div., 512 F.3d 157, 162–63 (5th Cir. 2007). 

The Moral of the Story 
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Do not panic because an employee raises a hostile work environment 

complaint with you.  You should still document the complaint and look into it 

but get more information from the employee, preferably in writing. 

 

 What exactly are the hostile actions/statements that are the basis for the 

complaint? 

 Who is taking these actions? 

 Who is being subjected to these actions? 

 Why are they being subjected to these actions? 

 Has the offending party been informed by the complainant that the 

actions are offensive to him or her? 

 How long has this been going on? 

 How often does the behavior take place? 

 

This information regarding the complaint should then be promptly passed on 

to Human Resources or your attorney for a determination as to the next step.  

A claim that appears to meet the element of a Title VII claim will be 

investigated, dealt with, and documented as any discrimination claim.  A 

claim that does not meet these standards can be dealt with differently based 

upon the circumstances.  It may still require some action or counseling with 

the supervisor if there is a legitimate issue, or it may require some education 

of the complaining employee regarding their responsibilities to their job. 

 

It is not my intent to belittle a claim of a hostile work environment.  I do want 

you to be aware that the use of that catch phrase alone does not provide an 

employee with a cause of action against the employer.  In fact, documenting 

the claim immediately while the employee will speak truthfully about the 

actions and the perceived basis for the complained of actions often heads off 

a later fabricated discrimination claim.  Early documentation has saved more 

than one case for me. 



FINAL ADVICE 

 

 Take all such allegations seriously. 

 Document the allegations and your investigation. 

 Get the employee‟s answers to the above questions in the file. 

 Call your lawyer if you are concerned. 

 DO NOT PANIC. 

 
 


